
21/08/2017 ATO cautions on multinational profit shifting | Australian Taxation Office

https://www.ato.gov.au/Media-centre/Media-releases/ATO-cautions-on-multinational-profit-shifting/ 1/4

ATO cautions on multinational profit shifting

The ATO has released two new taxpayer alerts today warning against international
profit shifting by multinational companies.

“We are being clear about the areas where we think taxpayers may be tempted to push
the boundaries, because we prefer a ‘prevention before correction’ approach,” Deputy
Commissioner Jeremy Hirschhorn said.

“For the majority of companies seeking to do the right thing, taxpayer alerts let those
companies make informed decisions as to their tax positions.”

“Where we identify a scheme, our first priority is to stop the scheme spreading. We then
seek to identify the creators and promoters of the scheme, and any taxpayers that they
have advised to adopt the scheme.”

“For those companies which have already entered into a transaction covered by a
taxpayer alert, it is the ideal time to approach the ATO to discuss how to resolve their
taxation position, rather than wait to be identified through compliance activities.”

Taxpayer Alert 2016/11, concerns a new scheme that attempts to avoid the
Multinational Anti-Avoidance Law (MAAL). The MAAL applies to multinational groups
that avoid a taxable presence in Australia by operating in Australia but booking their
profits offshore.

Under the scheme, an Australian partnership is interposed between the foreign
company and the Australian customer. It is being asserted that because the
partnership is technically an “Australian entity” for tax purposes (even though its profits
are predominantly allocated to offshore entities for tax purposes), the MAAL does not
apply. Importantly, the creation of the partnership is the only change; all other
commercial interactions between the multinational and its Australian customers remain
unchanged.

Deputy Commissioner Mark Konza said the ATO is concerned the interposed
partnership is contrived to prevent the operation of the MAAL through a purported
technical loophole rather than by restructuring to acknowledge an Australian taxable
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presence.

“While the majority of large corporates pay the right amount of tax in Australia and are
transparent in their dealings with us, we are concerned that this particular scheme is
another creative attempt to undermine the policy intent of the MAAL,” Mr Konza said.

“Our intelligence is that we have identified this particular scheme early, before it has
had a chance to spread from a handful of companies that have implemented the
structure.”

Since the MAAL came into effect on 1 January 2016, the Commissioner of Taxation has
contacted 175 entities to assist with MAAL compliance and identify high-risk issues.
These companies’ affairs are now being reviewed to confirm whether the MAAL applies
and/or whether appropriate restructuring has been undertaken.

“We continue to take a dim view of any arrangements that are designed to sidestep the
MAAL and will act firmly as soon as we become of aware of them,” Mr Konza said.

“The taxpayer alert issued today will leave taxpayers and their advisers in little doubt
about how these schemes will be treated by the ATO.”

A second taxpayer alert, TA 2016/10, cautions multinational companies who engage in
cross-border round-robin financing arrangements. The ATO is concerned with
arrangements where an Australian entity funds an overseas related entity, but
subsequently receives the funds back in a manner which purportedly generates
Australian tax deductions without corresponding Australian assessable income.

While the exact mechanism varies, typically an Australian company claims interest
deductions on a loan from an overseas related party which is funded by the Australian
company ‘investing’ in the overseas related party. The end result is deductions are
claimed but income arising from this round-robin investment is subject to little or no tax.

Mr Hirschhorn said the alert serves as an early warning to taxpayers and their advisers
about these round-robin financing arrangements or ‘loan back schemes’.

“Taxpayers should be very cautious about schemes which create interest deductions
out of thin air, simply by shuffling funds around a group, or through simply making
some book entries,” Mr Hirschhorn said.

Taxpayers who have, or are thinking of, entering into either of these arrangements
should seek independent advice, review their arrangements and discuss their situation
with the ATO.

For more information on these arrangements, refer to Taxpayer Alerts:
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Our commitment to you

We are committed to providing you with accurate, consistent and clear information to help
you understand your rights and entitlements and meet your obligations.

If you follow our information and it turns out to be incorrect, or it is misleading and you make
a mistake as a result, we will take that into account when determining what action, if any, we
should take.

Some of the information on this website applies to a specific financial year. This is clearly
marked. Make sure you have the information for the right year before making decisions
based on that information.

If you feel that our information does not fully cover your circumstances, or you are unsure
how it applies to you, contact us or seek professional advice.

Copyright notice

© Australian Taxation Office for the Commonwealth of Australia

You are free to copy, adapt, modify, transmit and distribute this material as you wish (but not
in any way that suggests the ATO or the Commonwealth endorses you or any of your
services or products).
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